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The Supreme Court and the’ Loyalty Program: 


The Effect of Refugee Committee v. McGrath 


by Pat McCarran + United States Senator from Nevada 


@ In this article, Senator McCarran attempts to clarify the issues involved in the 


Supreme Court's April 30 decision of Joint Anti-Fascist Refugee Committee v. McGrath. 


He declares that the Court's decision, involving the Attorney General's list of sub- 


versive organizations, has been widely misinterpreted in the press. He takes the 


position that the Court's holding was a very narrow one, determining in effect merely 
that the Committee, which was disputing the Attorney General's right to include it 
on his list of subversive organizations, is ‘‘entitled to an opportunity to substantiate 


the allegations stated in its complaint, j.e., to have the case tried on its facts’. There 


is no basis, he says, for interpreting the ruling as a holding that the Loyalty Program 


itself is unconstitutional. 


=" Confusion may not be a necessary 
incident of judicial prolixity, but 
neither is it an unknown conse- 
quence. More often, however, mis- 
understanding is attributable to 
inattention as the growing complex- 
ity of modern life progressively fore- 
closes opportunity for careful study 
_of important judicial pronounce- 
ments as well as the other important 
developments of the day. 

Editorial writers and columnists 
valiantly seek to overcome this 
diffusion of attention by capsuling 
information on these developments 
for public consumption. Their in- 
terpretation of the doctrines and 
effects of important Supreme Court 
decisions seems to be constantly 
improving in quality and in its 
approach to correctness and there 
seems no reason to anticipate that 
this improvement will not continue 
indefinitely. 

However, it sometimes occurs that 
the gentlemen of the press are con- 
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fused by a judicial enunciation, per- 
haps because of its prolixity. In such 
a situation it is an interesting specu- 
lation whether their misunderstand- 
ing engenders or merely reflects 
public confusion. Of course, those 
who gain their only knowledge of a 
decision from confused, inaccurate 
or distorted newspaper reports or 
analyses cannot escape some confu- 
sion in their own minds. Unfortu- 
nately, their number includes at least 
some lawyers who are too busy to 
read the case and must therefore 
depend upon their daily newspaper 
for a report of the decision. 

When such a situation develops 
and particularly if an important 
ruling of our highest court is in- 
volved, the comments born out of 
reaction serve only to spread mis- 
apprehension concerning the true 
import of the decision. It is in such 
circumstances that the Bar has 
a notable opportunity to perform 
a worthy public service in combat- 


ting the public misapprehension. But 
this requires, of course, that our 
lawyers first inform themselves fully 
and accurately. 


Loyalty List Case 

Shows Confusion 

In the brief period following the 
decision of the Supreme Court in 
Joint Anti-Fascist Refugee Commit- 
tee v. McGrath, Attorney General, 
much press and radio comment in 
public and even some semiofficial 
comment, in private, have indicated 
considerable confusion as to’ the 
exact result effected by that de- 
cision. 

This case concerns the Govern- 
ment’s Loyalty*Program. It comes at 
a time when internal security prob- 
lems are attaining ever-increasing 
importance. As lawyers, therefore, we 
are justified in seeking to learn and 
to make known the true import of 
the decision reached by the Supreme 
Court. 

Our task is complicated somewhat 
by the fact that five separate and 


1. 19 U. S. Law Week 4232 (April 30, 1951). 
This decision also comprises National Council of 
American Soviet Friendship, Inc. v. McGrath, 
Attorney General and International Workers Or- 
der, Inc. and Arthur Lowndes Drayton v. McGrath, 
Attorney General; these three cases arose sep- 
arately but were consolidated for hearing before 
the Supreme Court. However, insofar as_ this 
article is concerned reference to the Joint Anti- 
Facist Refugee Committee is intended to refer gen- 
erally to all the petitioners, since the facts and 
the issue raised in the several cases are sub- 
stantially the same. 
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diverse opinions were written by the 
five Justices comprising the majority 
of the Court.” 

To obtain perspective for consid- 
eration of this decision we must, 
therefore, briefly review the back- 
ground of the case. On March 21, 
1947, the President promulgated 
Executive Order 98353 which, cul- 
minating earlier but generally in- 
effective efforts to prevent disloyal 
persons from either obtaining or 
retaining Government employment, 
directed a loyalty investigation of 
every person employed by or entering 
the employment of any department 
or agency of the Executive Branch 
of the Federal Government. This 


order recited that it was based upon - 


authority vested in the President by 
the Constitution and legislation,‘ 
and upon the authority of the Presi- 
dent as Chief Executive of the 
United States, in the interests of the 
internal management of the Govern- 
ment. It provided for the establish- 
ment of the Loyalty Review Board, 
within the Civil Service Commis- 
sion, to supervise and co-ordinate 
the loyalty program and to hear ap- 
peals emanating from subordinate 
loyalty boards of the employing de- 
partment or agency. 

Part III, Section 3, of the Execu- 
tive Order provided as follows: 

3. The Loyalty Review Board shall 
currently be furnished by the Depart- 
ment of Justice the name of each for- 
eign or domestic organization, asso- 
ciation, movement, group or combina- 
tion of persons which the Attorney 
General, after appropriate investiga- 
tion and determination, designates as 
totalitarian, fascist, communist or sub- 
versive, or as having adopted a policy 
of advocating or approving the com- 
mission of acts of force or violence to 
deny others. their rights under the 
Constitution of the United States, or 
as seeking to alter the form of govern- 
ment of the United States by uncon- 
stitutional means. 

a. The Loyalty Review Board shall 
disseminate such information to all 
departments and agencies. 


By letter of November 24, 1947, 
which was disseminated to all the 


executive departments and agencies,, 


the Attorney General furnished the 
Loyalty Review Board with a list 
of subversive organizations pursuant 
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to Part III, Section 3, of Executive 
Order 9835. This list included a 
designation of the Joint Anti-Fas- 
cist Refugee Committee.® 

Subsequently the Joint Anti-Fas- 
cist Refugee Committee filed a suit 
in the United States District Court 
for the District of Columbia prima- 
rily to have Executive Order 9835 
declared unconstitutional as applied 
against that organization. The relief 
sought by complainant was to have 
its name deleted from the allegedly 
unconstitutionally created list be- 
cause of the obvious harm to the 
activities of the Joint Anti-Fascist 
Refugee Committee by reason of its 
designation by the Attorney General 
as “subversive” and “communist”. 
The complaint described the Joint 
Anti-Fascist Refugee Committee as 
a charitable organization engaged in 
relief work and generally implied 
an attitude of co-operation and help- 
fulness, rather than one of hostility 
or disloyalty, on the part of the 
organization toward the United 
States, although the complaint did 
not state an express denial that the 
Refugee Committee is subject to 
the designation made by the Attor- 
ney General. 

The District Court granted defend- 
ant’s motion to dismiss the complaint 
for its failure to state a claim up- 
on which relief could be granted, 
and denied the complainant’s mo- 
tion for a preliminary injunction, 
without opinion, on June 4, 1948. 
The United States Court of Appeals 
for the District of Columbia Cir- 
cuit affirmed the order of dismissal, 
one judge dissenting.* The Supreme 
Court granted certiorari because of 
the importance of the issues and 


their relation to the Government’s 
Loyalty Program. 


Issue Decided by Court 
Was Very Narrow 


It is essential, then, to note that the 
sole issue before the Supreme Court, 
raised by the dismissal of the com- 
plaint for failure to state a cause of 
action upon which relief could be 
granted, was whether, in the face of 
the facts alleged in the complaint and 
therefore admitted by the motion to 
dismiss, the Attorney General of the . 
United States had authority to in- 
clude the complaining organization 
in a list of organizations designated 
by him as “subversive” and “com- 
munist” and furnished by him to 
the Loyalty Review Board of the 
Civil Service Commission. This is- 
sue was decided in the negative 
and the Supreme Court merely ruled 
that the case should be remanded to 
the District Court with instructions 
to deny respondent’s motion to dis- 
miss the complaint for failure to 
state a claim upon which relief can 
be granted. 

To state the matter more simply, 
the Supreme Court held only that 
the petitioner was entitled to an op- 
portunity to substantiate the allega- 
tions stated in its complaint, i.e., to 
have the case tried on its facts. 

This holding leaves open the clear 
possibility that the District Court 
may find that the Attorney General’s 
listing of that organization as ‘“‘sub- 
versive” and “communist” was Jus- 
tified on the facts and was neither 
arbitrary nor capricious nor un- 
reasonable in the light of the pro- 
cedure actually followed in making 


2. The controlling opinion was written by Mr. 
Justice Burton, joined only by Mr. Justice Douglas 
who also wrote a concurring opinion. Individual 
Opinions were presented by Mr. Justice Black, 
Mr. Justice Frankfurter and Mr. Justice Jackson, 
all of whom agreed with the result of the con- 
trolling opinion but on different grounds. In addi- 
tion, Mr. Justice Reed wrote a dissenting opinion, 
with the concurrence of the Chief Justice and Mr. 
Justice Minton. 

3. 12 Fed. Reg. 1935 (1947), 3 Code Fed. Regs. 
129 (Supp. 1947), 5 U.S.C.A. § 631 note. 

4. Specifically including the Civil Service Act 
of 1883, 22 Stat. 403, as amended, and Section 
9A of the Hatch Act, approved August 2, 1939, 
53 Stat. 1148, 18 U.S.C. § 61i (1946), now 5 
U.S.C. § 118] (1946, Supp. III). 


5. Several months later, on September 17, 1948, 
the Attorney General furnished the Loyalty Re- 
view Board with a consolidated list containing the 
names of all the organizations designated by him 
as within Executive Order 9835, segregated accord- 
ing to the classifications enumerated in Part Ill, 
Section 3 of the Order, on the basis of dominant 
characteristics; each of the three organizations 
involved herein were classified in this consoli- 
dated list as ‘‘Communist’’. See 13 Fed. Reg. 
6137-8, 5 Code Fed. Regs. c. Il, Pt. 210, pages 
203-5 (1949). 

6. Joint Anti-Fascist Refugee Committee v. Clark, 
Attorney General, 85 U. S. App. D.C. 255, 177 
F. (2d) 79 (1949). 

7. Joint Anti-Fascist Refugee Committee v. Me- 
Grath, Attorney General, 339 U. S. 910 (1950). 
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the determination resulting in that 
designation. 

The ruling of the Supreme Court 
in this case does not produce the re- 
sult, contrary to the expressions or 
the implications contained in various 
commentaries on the decision, that 
the Government’s loyalty program 
must be “‘scrapped”’ nor does it mean 
that revision is compulsory for the 
procedure followed by the Attorney 
General in listing subversive organ- 
izations pursuant to the mandate of 
Executive Order 9835. 

Certain language appears in the 
controlling opinion written by Mr. 
Justice Burton which would tend to 
indicate a determination that the 
Attorney General acted outside the 
scope of his authority, under Execu- 
tive Order 9835, in designating the 
Committee as “communist”. But 
such language must be considered 
in context and in close connection 
with the posture of the case, since it 
has reference only to the fact that 
the Attorney General chose to meet 
the complaint with a motion to dis- 
miss, thereby necessitating, in the 
appellate proceedings, acceptance of 
the allegations in the complaint at 
face value. 

The Executive Order giving rise 
to the designation of subversive or- 
ganizations contains the express re- 
quirement that such designation by 
the Attorney General shall be made 
after an “appropriate investigation 
and determination”, which patently 
precludes arbitrary action in the list- 
ing procedure. Nevertheless, the At- 
torney General’s election to proceed 
against the complaint with a motion 
to dismiss, while successful in the 
lower courts, placed him in the tech- 
nical position of claiming authority 
under the Executive Order to desig- 
nate the Refugee Committee as “‘sub- 
versive” and “communist” upon the 
very facts, clearly contradictory to 
such designation, alleged by the Ref- 
ugee Committee in its complaint. In 
the view of Mr. Justice Burton this 
was overstraining the authority of 
the Executive since, he said, it 
amounted to an assertion of presi- 
dential authority to designate an or- 
ganization as “communist” at the op- 
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tion of the Attorney General with- 
out reliance upon either disclosed or 
undisclosed facts supplying a reason- 
able basis for the determination. It 
follows naturally, therefore, that the 
mandate of the Court in fact strikes 
at omission in the procedural action 
within the judicial proceeding inst1- 
tuted by the Refugee Committee, 
rather than omission in the adminis- 
trative action of the Attorney Gen- 
eral as it applies to the Refugee Com- 
mittee, upon undisclosed facts in 
his possession, pursuant to the Ex- 
ecutive Order. 

Actually, the precise question in- 
volved does not appear to have been 
whether the President had the au- 
thority to authorize the Attorney 
General, acting in the capacity of an 
adviser to him, arbitrarily to list an 
organization as subversive. The ques- 
tion was whether the Attorney Gen- 
eral could plead, as justification for 
an arbitrary designation, an Execu- 
tive Order requiring him to make 
such designation after “appropriate 
investigation and determination”. 

If Congress, by law, should require 
the Attorney General to file an an- 
nual or quarterly report listing all 
organizations which in his opinion, 
on the basis of facts available to him, 
are subversive, it is doubtful whether 
anyone would contend that an abuse 
of power was involved or that the At- 
torney General would have to resort 
to administrative hearings before in- 
cluding any organization in the list 
to be reported to Congress. It would 
seem that the Chief Executive should 
have as much right as Congress to 
require a report or other advice from 
his chief legal adviser. 


Subversive Designation Serves 
Only To Implement Loyalty Program 


The directive in Executive Order 
9835 giving rise to the Attorney Gen- 
eral’s designation of subversive or- 
ganizations is subordinate to the 
main purpose of the order requiring 
loyalty investigations of federal em- 
ployees and only serves to implement 
that main. purpose. Part V of the or- 
der sets up certain standards to be 
used for the refusal of employment 


or the removal from employment in 
an Executive Department or agency 
on grounds relating to loyalty. Sec- 
tion I1.f. of Part V provides as fol- 
lows: 

Membership in, affiliation with or 
sympathetic association with any for- 
eign or domestic organization, asso- 
ciation, movement, group or combina- 
tion of persons, designated by the At- 
torney General as totalitarian, fascist, 
communist, or subversive, or as hav- 
ing adopted a policy of advocating or 
approving the commission of acts of 
force or violence to deny other per- 
sons their rights under the Constitu- 
tion of the United States, or as seek- 
ing to alter the form of government 
of the United States by unconstitu- 
tional means. 


The President and the Attorney 
General have made it plain that 
membership or affiliation with an 
organization that is designated as 
subversive is simply one piece of ev- 
idence to be considered in determin- 
ing the loyalty of a particular em- 
ployee.® 

Since Executive Order 9835 has 
paramount application to the indi- 
vidual employee it is a logical conse- 
quence that consideration of the em- 
ployee dominantly affects consider- 
ation of an organization’s contest of 
its rights following its designation as 
subversive by the Attorney General 
pursuant to Executive Order 9835. 
Significantly, on the same day that 
the Joint Anti-Fascist Refugee Com- 
mittee case was decided, the Supreme 
Court decided a case involving an 
individual who had been denied 
federal employment on the ground 
that she was a poor security risk, 
within the purview of Executive Or- 
der 9835. Additional perspective for 


8. In a directive to the various loyalty boards, 
published on March 20, 1948, Seth W. Richardson, 
then Chairman of the Loyalty Review Board, said: 
‘‘In connection with the designation of these or- 
ganizations, the Attorney General has pointed out, 
as the President had done previously, that it is 
entirely possible that many persons belonging to 
such organizations may be loyal to the United 
States; that membership in, affiliation with, or 
sympathetic association with, any organization 
designated is simply one piece of evidence which 
may or may not be helpful in arriving at a con- 
clusion as to the action which is to be taken in 
a particular case. ‘Guilt by association’ has never 
been one of the principles of our American juris- 
prudence. We must be satisfied that reasonable 
grounds exist for concluding that an individual is 
disloyal. That must be the guide.’ 13 Fed. Reg. 
1471-3, 5 Code Fed. Regs. § 210.15, App. A 
(1949). 
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consideration of the decision in the 
former case may be gained by refer- 
ence to that individual’s case. 


Dorothy Bailey, the individual re- 
ferred to, was a former Government 
employee who was in the process of 
being re-employed in a federal agen- 
cy when her application was denied 
after the agency’s loyalty board de- 
termined that she was a poor secur- 
ity risk, largely upon the ground that 
she had been accused of membership 
in various subversive organizations. 
She denied these accusations in writ- 
ing and under oath before the loyalty 
board. The Government’s case was 
supported by unsworn testimony and 
Miss Bailey was afforded no oppor- 
tunity to confront the witnesses 
against her. Upon appeal to the Loy- 
alty Review Board the original rul- 
ing was afhrmed, and she then 
brought a civil action in the United 
States District Court for the District 
of Columbia for a declaratory judg- 
ment and an order directing her re- 
instatement, contending, inter alia, 
that her dismissal was unconstitu- 
tional. The District Court found that 
the action taken by the loyalty board 
was constitutional. Miss Bailey then 
appealed to the United States Court 
of Appeals for the District of Colum- 
bia Circuit, where it was held (one 
judge dissenting) that the President 
has constitutional power, in the 
absence of congressional _ restric- 
tion, summarily to remove from 
Government service any person of 
whose loyalty he is not completely 
convinced.? 
granted certiorari, and on April 30, 
1951, the Chief Justice announced a 
per curiam order!® affirming the 
judgment of the lower court by an 
equal division of the Court. (Mr. 
Justice Clark took no part in either 
of the cases under discussion by 
reason of his service as Attorney 
General when both cases arose.) 

The action of the Supreme Court 
in the Barley case leaves standing as 
the controlling summation of the 
law in that case a searching opinion 
written for the Court of Appeals by 
Judge E. Barrett Prettyman. In that 
opinion the basic issue is defined at 


The Supreme Court 
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the outset in this manner: 

The presentation of appellant’s 
contentions is impressive. Each detail 
of the trial which she unquestionably 
did not get is depicted separately, in 
a mounting cumulation into analo- 
gies to the Dreyfus case and the Nazi 
judicial process. Thus, a picture of a 
simple black-and-white fact—that ap- 
pellant did not get a trial in the ju- 
dicial sense—is drawn in bold and ap- 


pealing colors. But the question is not. 


whether she had a trial. The question 
is whether she should have had one. 
Therein lies the crux of the whole 


matter. The problem of loyalty and 
loyalty investigation is an extremely 
difficult one, and it is replete with 
side issues that tend to obscure the 
main issue, particularly because of 
our historic insistence upon due 
process of law for the protection of 
civil rights. But due process as a 
protective mechanism implies a dep- 
rivation, necessarily, and where 
there has been no deprivation of a 
civil right the assertion of the right 
to due process is obviously un- 
founded. 


Executive May Discharge Employees 
Without Assigning Reason 
Furthermore, it is well established 
that the Constitution reposes power 
in the Executive to discharge em- 
ployees from the executive depart- 
ments or agencies without assigning 
reason, in the absence of statutes.1! 
Even those employees whose tenure is 
governed by statute can be removed 
for cause and it can hardly be 
doubted that disloyalty would con- 
stitute sufficient cause for their re- 
moval. 

The Government, just as any other 
employer, is under no obligation to 
hire as. an employee anyone who 
does not come up to certain stand- 
ards, provided that the same basic 


9. Bailey v. Richardson, 86 U.S. App. D. C. 248, 
182 F. (2d) 46 (1950). 

10. 19 U. S. Law Week 3296 (April 30, 1951). 

11. Myers v. United States, 272 U. S$. 52 (1926). 

12. Judge Prettyman examined this point in the 
Bailey opinion (supra, note. 9) and continued in 
this manner: ‘‘Other considerations lead to the 
same conclusion. Never in our history has a Gov- 
ernment administrative employee been entitled to 
a hearing of the quasi-judicial type upon his dis- 
missal from Government service. That record of a 
hundred and sixty years of Government adminis- 
tration is the sort of history which speaks with 
great force. It is pertinent to repeat in this con- 


standard is applied equally to all 
individuals. 

- The due process clause in the Con- 
stitution is aimed at protecting a per- 
son against deprivation of life, liber- 
ty or property without due process of 
law. However, it has been held re- 
peatedly that “public offices are mere 
agencies or trusts, and*not property 
as such’, as stated in Taylor and 
Marshall v. Beckham, 178 U. S. 548, 
577 (1900). Therefore, if the rela- 
tionship of a public officer to the 
public is inconsistent with a prop- 
erty right, and since it is obviously 
inconsistent with the right to “life” 
or “liberty”, as such, the due process 
clause does not apply to the removal 
of such officer from the public serv- 
1ce.*4 


1912 Statute Assumes Government 
Employment Is Not a “Right” 

The proposition that no one has an 
inherent or constitutional right to 
government employment, which is a 
privilege and not a matter of right, 
is embodied in the provisions of the 
Lloyd-LaFollette Act.18 That act, 
which has been in uncontested effect 
since 1912, allows removal of a gov- 
ernment employee within the classi- 
fied Civil Service “for such cause as 
will promote the efficiency of such 
service” and provides expressly that 
no examination of witnesses nor any 
trial or hearing shall be required ex- 
cept in the discretion of the officer 
directing the removal. 

In 1946 it was held that the Civil 
Service Commission could summari- 
ly dismiss, or refuse employment to, 
an individual whose loyalty to the 
United States was subject to reason- 
able doubt. This use of the Lloyd- 
LaFollette Act procedure was up- 

(Continued on page 476) 


nection that the Lloyd-LaFollette Act, sponsored 
and enacted by advocates of a merit classified 
government service, expressly denies the right to 
such a hearing. Moreover, in the acute and some- . 
times bitter historic hundred-year contest over the 
wholesale summary dismissal of Government em- 
ployees, there seems never to have been a claim 
that, absent congressional limitation, the President 
was without constitutional power to dismiss with- 
out notice, hearing or evidence; except for the 
question as to officials appointed with the advice 
and consent of the Senate.’’ 182 F. (2d) 46, 57. 
13. 37 Stat. 555 (1912), as amended, 62 Stat. 
354 (1948), 5 U.S.C. § 652 (1946, Supp. III). 
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(Continued from page 437) 

held by the Court of Appeals and 
the Supreme Court denied a petition 
for a writ of certiorari to review the 
case. Friedman v. Schwellenbach, 
159 F. (2d) 22 (C.A.D.C.). 

By means of Executive Order 9835 
the President sought to establish cer- 
tain standards and procedures for 
the exercise, in part, of his power to 
remove government administrative 
employees for disloyalty or to pre- 
clude the employment of persons on 
that ground. In order to apply the 
loyalty investigation program to ap- 
proximately two million existing em- 
ployees and to the applicants for 
Government employment who annu- 
ally number about one-half million, 
the establishment of standards and 
the co-ordination of procedures are 
inevitably necessitated. The listing 
of subversive organizations by the At- 
torney General is an incident of the 
standards set up for checking the 
loyalty of the individual. The Su- 
preme Court has ruled, albeit silent- 
ly, that the procedure followed under 
Executive Order 9835 in refusing an 
individual Government employment 
on the grounds of disloyalty is not 
unconstitutional. At the same time 
the Supreme Court has ruled that an 
organization designated as “‘subver- 
sive” or “communist” by the Attor- 
ney General, pursuant to Executive 
Order 9835, is entitled to have its’ 
day in court once that organization 
instigates a judicial contest of the 
factual basis for its designation. The 
Attorney General, having failed be- 
fore the highest court on the con- 
tention that the organization pre- 
sents no justiciable controversy, has 
yet a wide opportunity to enter that 
contest anew and therein establish 
the propriety of the designation. 


The several concurring opinions 
of the majority of the Court in the 
Refugee Committee case extended 
the issue to include the due process 
question, as it applied to an organi- 
zation on the Attorney General’s 
list, even though the Court was si- 
multaneously affirming a lower 
court’s judgment that the safeguards 
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Program 


of due process need not be observed 
in barring an individual from gov- 
ernment employment. Since the 
Attorney General’s list. of subver- 
sive organizations serves merely to 
implement the loyalty investigation 
of individuals, there is a prima facie 
indication that the Court is holding 
the right of the individual to be in- 
ferior to that of a designated group. 
It is true that in present circum- 
stances the Court has granted judi- 
cial review for an organization on 
the Attorney General’s list, while 
denying it to an individual whose 
discharge from government employ- 
ment was based in large part upon 
her affiliation with such an organiza- 
tion. Mr. Justice Jackson said this 
result seemed to him “an inverted 
view of the law—it is justice turned 
bottomside up”. Whatever comment 
may be directed at this aspect of the 
result does not detract from the fact 
that it nevertheless supports the 
main purpose of the loyalty investi- 
gation program. 

With reference to the listing, as 
such, of subversive organizations by 
the Attorney General in support of 
the loyalty investigation program, 
Mr. Justice Jackson also made this 
observation: 

I agree that mere designation as 
subversive deprives the organizations 
themselves of no legal right or im- 
munity. By it they are not dissolved, 
subjected to any legal prosecution, 
punished, penalized, or prohibited 
from carrying on any of their activi- 
ties. Their claim of injury is that they 
cannot attract audiences, enlist mem- 
bers, or obtain contributions as read- 
ily as before. These, however, are 
sanctions applied by public disap- 
proval, not by law. ...If the only 
effect of the Loyalty Order was that 
suffered by the organizations, I should 
think their right to relief very du- 
bious. 

Mr. Justice Jackson merely used 
this as a starting point, however, in 
his determination that the individual 
is the real target of the loyalty in- 
vestigation procedure and that a 
hearing should be provided the or- 
ganization in order that evidence as 
to its character may be presented to 
rebut the presumption of disloyalty 
against the Government employee 


who is a member of or affiliated with 
such organization. The dissenting 
minority of the Court, on the other 
hand, flatly stated that, ‘‘In our judg- 
ment organizations are not affected 
by these designations in such a man- 
ner as to permit a court’s interfer- 
ence or to deny due process.” 


The views of the various members 
of the Supreme Court, as expressed 
in the several opinions rendered in 
the Refugee Committee case, are 
widely divergent. Despite the fact 
that the due process question has 
been widely explored in some of 
these opinions, it would be futile 
to attempt to forecast the Court’s 
view of the Refugee Committee case 
should it again come before the high 
court after the Attorney General 
joins the issue, as he now has an op- 
portunity to do, in the district court. 
A fortiori, it is folly to suggest that 
the present ruling of the Court de- 
mands abrogating the procedures 
now followed in the loyalty investi- 
gation procedures. Certainly we must 
protect and preserve our democratic 
principles, but we must also exercise 
every reasonable means to protect 
our- democracy; the infiltration of 
our Government by those persons ad- 
hering to subversive designs raises 
such a threat to our internal security 
that every proper effort must be con- 
tinued to find and remove or pre- 
clude such persons from government. 
employment. 


Some Argue That Loyalty List 
Should Be Withdrawn 


Widely divergent views have been 
expressed with respect to the “re- 
quirements”, if any, of the Supreme 
Court decision here discussed and the 
course of action which the Executive 
Branch of the Government should 
hereafter pursue. Since the very day 
on which the Supreme Court deci- 
sion was handed down (and perhaps 
from even an earlier date) there 
are those who have strongly urged 
that the Attorney General should 
withdraw or cancel all his previous 
designations of organizations as “‘sub- 
versive’, in whatever category, and 
institute some process of adminis- 
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trative hearings, possibly subject to 
judicial review, for the formulation 
of any new designations. 

Some of these same persons, and 
perhaps others, have urged that the 
President should drastically amend 
his Executive Order so as to provide 
for elimination of the Attorney Gen- 
eral’s listing of organizations des- 
ignated as “subversive”, and to pro- 


vide for individual administrative | 


hearings in each “loyalty” case. 
There have even been some who 
have counselled that the entire loy- 
alty program should forthwith be 
abandoned, on the ground that the 
Supreme Court decision has branded 
the loyalty program as at least un- 
American if not actually illegal. 


The Supreme Court and the Loyalty Program 


Since the writer of this article has 
already responded to a semiofficial 
request, directed to him more or less 
“ex officio”, for an expression of 
opinion with respect to this mat- 
ter,14 it is perhaps not inappropriate 
to append some comment here. 

It is the writer’s opinion that the 
Supreme Court has not “invalidated” 
the loyalty program, and will not 
“invalidate” it; and that instead of 
being either “illegal” or “un-Amer- 
ican”, the President’s loyalty pro- 
gram represents a proper exercise by 


the Chief Executive of his powers, 


for the purpose of discharging his 
positive duty to protect the internal 
security of the United States. 

Efforts to deter the Department of 


Justice from proceeding with trial 
of the pending case on its merits in 
the district court constitute the coun- 
sel of defeatism, entirely aside from 
the motive behind such efforts, which 
may well be one inimical to the best 
interests of the United States. 

Editorial writers and columnists 
who allow themselves to be misled 
and in turn mislead others, perhaps 
in the rush of events and because 
they fail to comprehend fully the 
issues involved and the purport of 
the Court’s decision, can plead un- 
blushingly their own lack of com- 
prehension as a defense. But for law- 
ers, in a similar case, there is no such 
easy excuse. 


14. Under date of May 5, 1951, | addressed the 
following letter to the Honorable Hiram Bingham, 
Chairman of the Loyalty Review Board: 

Dear Mr. Bingham: 

You have asked me for an expression of my 
opinion with respect to the scope and import 
of the Supreme Court decision in the cases com- 
monly referred to as Joint Anti-Fascist Refugee 
Committee, et al. v. McGrath et al., 19 U. S. 
Law Week 4232 (U. S. April 30, 1951). 

The majority opinion, so called, only decides 
in the negative the issue ‘‘whether, in the face 
of the facts alleged in the complaints and there- 
fore admitted by the motion to dismiss, the 
Attorney General of the United States has au- 
thority to include the complaining organizations 
in a list of organizations designated by him as 
Communist and furnished by him to the Loyalty 
Review Board of the United States Civil Service 
Commission’. 

The separate concurring opinions of Justices 
Black, Douglas, Frankfurter, and Jackson appear 
to extend the issue to include the due process 
question, and their opinions are principally di- 
rected at this question. 

The minority opinion, written by Justice Reed, 
with the concurrence of the Chief Justice and 
Justice Minton, holds the due process question 
irrelevant. 


Freedom of the Press 

(Continued from page 420) 
objection of the representative of 
the United States, Carroll L. Binder, 
the distinguished editor of the Min- 
neapolis Star and Tribune, this com- 
mittee put the finishing touches on 
its proposed global treaty on infor- 
mation. This document, instead of 
freeing channels of information 
throughout the world, actually pro- 
poses to bottle them up and subject 


to punishment any who try to keep 


them open. I need but mention two 
of the proposals: 


This decision of the Supreme Court does not 
raise the requirement for notice and hearing 
prior to listing of om organization as ‘‘sub- 
versive’’ by the Attorney General. The Supreme 
Court ruling merely is that the cases be re- 
manded with instructions to the district court to 
deny respondents’ motion to dismiss the com- 
plaints for failure to state a claim upon which 
relief can be granted. 

In plain layman’s language, the Supreme 
Court has only sent the case back to be tried on 
the facts. 

Clearly, the way still is open for the court 
to find that the Attorney General's listing of 
these organizations as ‘subversive’ was justi- 
fied on the facts and was neither arbitrary or 
capricious nor unreasonable in the light of the 
procedure actually followed. | can find in the 
various opinions in the Joint Anti-Fascist Refugee 
cases nothing to establish that the Supreme 
Court will refuse to approve such a finding. 
indeed, until the case has been tried and the 
lower court has ruled, there is nothing further 
for the Supreme Court to consider. 

Meanwhile, the Supreme Court's decision 
should not be interpreted as laying any duty 
upon the Loyalty Review Board. The Court has 
issued no mandate to the Loyalty Review Board 
either to perform any act or to refrain from 


One would prohibit false or dis- 
torted reports that would undermine 
friendly relations between peoples 
and states. 

The other would ban information 
likely to injure the feelings of na- 
tionals of a state. 

If the latter of these had been in 
effect in 1933, not a word could have 
been printed in the American press 
regarding the policies of the Hitler 
government in Germany and the 
tyrannical methods used to enforce 
them. If this proposal should now 
become effective not a word could be 


performing any act. The Court has not invali- 
dated any existing designation by the Attorney 
General of any organization as ‘‘subversive’’, 
and it appears to me that the: Loyalty Review 
Board not only should properly continue to act 
on the assumption that all such designations by 
the Attorney General are valid, but actually 
there is no alternative to so acting. 

In my opinion, this letter is not the place for 
expression of my personal opinion with respect 
to the merits of this controversy, particularly 
since the matter has been remanded for trial. 
Also, there appears no reason to express any 
opinion which might lend force to an unwar- 
ranted estimate of the true effect of this Su- 
preme Court decision, which does not, per se, 
either undermine the listing procedure or create 
new or crippling requirements within the list- 
ing procedure. 

Undoubtedly, there will be those who will 
exaggerate the import of this decision, perhaps 
even suggesting that the whole loyalty pro- 
gram should now be abandoned. Any such sug- 
gestion should be strongly resisted. Whatever 
the courts. ultimately may decide, no change in 
the present loyalty review program is called 
for by the opinion just handed down. 

Sincerely, 
Pat McCarran 


published in American newspapers © 
about the Stalin government in Rus- 
sia, the Peron government in Argen- 
tina, the Mao government in China 
or the Franco government in Spain. 

As for the first of the proposals, 
the ban on false or distorted reports, 
who 1s to decide what is false or what 
is distorted? 

One of our great newspapers, here- 
tofore sympathetic with the purpose 
of the United, Nations, in discussing 
this proposal observed that 


If the power to decide what news 
is “false” and what news is “dis- 
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